Dated …………………………….
Between:

Berkeley Futures Limited

and

(the "Firm")

………………………………………….
(the "Client")

These Terms of Business, together with the Annex and any Schedule(s), and accompanying
documents (including the cover letter and any other documentation referred to in the Annex
and any Schedule, as amended from time to time) (this "Agreement") set out the terms of the
contract between the Firm and the Client.
1.

RELATIONSHIP BETWEEN THE FIRM AND THE CLIENT

1.1

Information about the Firm: We, Berkeley Futures Limited, are authorised and
regulated by the Financial Conduct Authority ("FCA"). Our principal place of business is
18 Savile Row, London, W1S 3PW. The FCA's registered office is 12 Endeavour Square,
London E20 1JN.

1.2

Communication with the Firm: The language of communication between the Firm and
the Client shall be English, and the Client will receive documents and other information
from the Firm in English. The Firm's website at www.bfl.co.uk contains further details
about the Firm and its services and other information relevant to this Agreement.

1.3

Capacity: The Firm acts as principal and not as agent on the Client's behalf. The Firm
shall treat the Client as a retail client for the purposes of the FCA Rules. The Client has
the right to request a different client categorisation. If the Client requests categorisation
as a professional client and the Firm agrees to such categorisation, the Firm would no
longer be required by regulatory rules to provide certain protections granted to retail
clients. However, notwithstanding the absence of applicable regulatory rules, the Firm
would endeavour to provide a service which is overall effective and commercially
reasonable. The regulatory protections concerned include formal requirements in the
following areas: (a) not to provide certain incentives; and (b) the requirement that the
Firm provide to the Client and the Client receives from the Firm certain information
about financial instruments and in connection with the Firm's services. The Client acts as
principal and not as agent (or trustee) on behalf of someone else.
The regulatory protections that would be lost if a retail client requested categorisation as
a professional client are as follows. Firms should cite these in their 2018 Terms in so far
as relevant services are provided to retail clients:
•

SYSC 19F.1.4R (prohibition of incentives to staff to recommend a particular financial
instrument to a retail client when the firm could offer a different financial instrument
which would better meet the client's needs);
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•

COBS 6.1ZA.16R (additional specific disclosure of risks relating to components of
bundled products offered to retail clients);

•

COBS 9A.3.2R and COBS 9A.3.3EU (obligations related to suitability reports in the
context of investment advice provided to retail clients);

•

COBS 11.2A.9R (when assessing best execution for retail clients, the best result must
be determined in terms of total consideration and cost);

•

MiFID2 Level 2 Regulation Article 48(3) (retail clients must be provided with
information about where to find prospectuses for offered financial instruments that
are the subject of a public offer);

•

MiFID2 Level 2 Regulation Article 62(1) (retail clients must be informed of certain
level of depreciation in initial value of leveraged financial instruments or contingent
liability transactions);

•

MiFID2 Level 2 Regulation Article 66(9) (requirement to provide details of execution
policy, focusing on costs, to retail clients and with a link to recent execution quality
data); and

•

MiFID2 Level 2 Regulation Article 67(1)(c) (requirement to inform retail clients
about material difficulties relevant to carrying out orders).

1.4

Commencement and Scope: This Agreement sets out the basis on which the Firm may
provide Services (as defined below) to the Client. This Agreement supersedes and
replaces any previous agreement between the Client and the Firm for the provision of
Services. This Agreement governs each order made by the Firm on the Client's behalf and
each Transaction entered into between the Firm and the Client on or after the execution
of this Agreement.

1.5

Subject to Applicable Regulations: This Agreement, the provision of Services by the
Firm and/or any Associate and all Transactions are subject to Applicable Regulations,
which means that:
(a)

the Firm and any Associate may take or not take any action as they consider
appropriate to ensure compliance with Applicable Regulations and any such
action or inaction is binding on the Client; and

(b)

any provision of this Agreement and/or obligation of the Firm to provide
Services which is inconsistent with Applicable Regulations shall not apply to
the extent of the inconsistency.

The Firm and any Associate, and any of their directors, officers, employees or agents,
will not be liable for any action that the Firm or any Associate takes or does not take for
the purpose of compliance with Applicable Regulations.
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1.6

Infrastructure action: If:
(a)

an Infrastructure gives a direction (including to an Intermediate Clearing
Broker or other intermediary) which affects the Client's orders or Transactions
or the Services; or

(b)

an Infrastructure, Intermediate Clearing Broker or other intermediary relevant
to the Client's orders or Transactions or the Services becomes insolvent or is
suspended from operating,

then the Firm may take any action which it, in its reasonable discretion, considers
appropriate to correspond with the direction or event or to mitigate any Loss or other
impact to the Firm and/or the Client incurred or potential Loss or other impact which may
be incurred as a result of the action or event. Any such action taken by the Firm is
binding on the Client (including, in relation to any default or insolvency of the
Intermediate Clearing Broker, electing to close out, transfer or take advantage of any
available arrangements to continue any Additional CCP Transactions making use of
alternative clearing arrangements).
2.

THE SERVICES

2.1

General: The Firm and any of its Associates may, on the Client's instruction:
(a)

execute orders on the Client's behalf on trading venues or off-venue;

(b)

transmit orders on the Client's behalf to an executing broker;

(c)

clear Transactions at Agreed CCPs in its capacity as a general clearing member;

(d)

clear Transactions at Additional CCPs through a relationship with an
Intermediate Clearing Broker; and/or

(e)

provide any other service agreed between the Firm and the Client,

in each case, subject to the terms of this Agreement. The services described above are
referred to collectively as the "Services".
2.2

Acting as a general clearing member: Where the Services include the clearing of
Transactions, the Firm is required to conduct a periodic assessment of whether the Client
meets the Firm's requirements in respect of the Performance Criteria. The Firm is
required to conduct such assessments on an annual basis. Where the Client does not meet
the Firm's requirements, the Firm has a right to suspend one or more Services, or
immediately terminate the Services or this Agreement in accordance with clause 24
(Voluntary Termination).

2.3

Electronic means: The Firm may provide the Services and information ancillary to the
Services by electronic means, either directly or through a third party technology or
market data provider. The Client agrees to be bound by any separate electronic trading or
services terms, rules, conventions, user guides or instructions which relate to the
provision of the Services by electronic means and of any trading venue, including any
disclosures, disclaimers and other policies displayed on any electronic Service, which the
Client may click-through or which the Client may have separately agreed. Where the
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Firm provides the Client with direct electronic access to a trading venue, the applicable
terms will be set out in a separate written agreement between the Firm and the Client.
2.4

No advice: Unless the Firm and the Client agree otherwise in writing, the Firm does not
advise on the merits of particular orders or Transactions in respect of which it provides
Services, or their taxation consequences. From time to time, the Firm may provide
information which is ancillary to the Client's relationship with the Firm (including trading
recommendations or market commentary); the information is provided solely to enable
the Client to make the Client's own investment decisions and does not amount to advice.
The Firm makes no representation as to the accuracy or completeness of the information
and shall not be liable in any way for that information. The information may be
inconsistent with the proprietary investments or recommendations of the Firm or its
Associates. The Client should refer to the Firm's Conflicts of Interest Policy for further
information on how the Firm manages conflicts which would affect the impartiality of
information the Firm provides to the Client.
Where the firm provides investment advice to the Client, and where required by
applicable regulation, the Firm shall inform the Client whether such advice is
independent advice or restricted advice and provide to the Client any further required
information in relation to the basis of such advice.

2.5

Own judgement and suitability: Upon entering into this Agreement and each time the
Client instructs the Firm to execute or transmit any order or enter into any Transaction,
the Client represents that: (i) it has been solely responsible for making its own
independent appraisal and investigations into the risks of the order or Transaction; (ii) it
has sufficient knowledge, market sophistication, professional advice and experience to
make its own evaluation of the merits and risks of the order or Transaction; and (iii) it has
not relied upon or been induced to enter into this Agreement by any statements,
representations or undertakings from the Firm that are not set out in this Agreement. The
Firm gives the Client no warranty as to the suitability of the products executed,
transmitted or cleared under this Agreement and the Firm assumes no fiduciary duty to
the Client with respect to the suitability of those products.

2.6

Trading limits, position limits and position management controls: Position limits and
position management controls may be imposed by Applicable Regulations. In relation to
the Services, the Firm may also set out and communicate to the Client appropriate trading
and position limits which are binding on the Client. In order to ensure compliance with: (i)
Applicable Regulations; and/or (ii) trading or position limits set by the Firm, the Firm
may require the Client to limit, terminate or reduce the positions which the Client may
have at any time and the Firm may decline to execute an order or take any other action
the Firm deems appropriate. The Firm, its Associates and their respective directors,
officers, employees or agents will not be liable to the Client for any breach of limits
applicable to the Client.

2.7

Confirmations:
(a)

Unless: (i) the Firm enters into a separate agreement with the Client regarding
the content and timing of confirmations; or (ii) a confirmation has been
provided to the Client by another person, the Firm will send the Client
confirmations (which may be communicated together in a report or statement
of trades) at the end of the next trading day for any orders that the Firm or its
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agent has executed on the Client's behalf on that trading day. The confirmation
may be sent by way of e-mail to the email address on record for the Client. The
Firm may or may not include data on existing positions.
(b)

It is the Client's responsibility to inform the Firm if it does not receive a
confirmation or if any confirmations are incorrect. Confirmations shall, in the
absence of manifest error, be conclusive and binding on the Client, unless the
Firm receives an objection in writing from the Client within one Business Day
of despatch to the Client or the Client notifies the Firm of an error in the
confirmation within the same period. This is a confirmation-only service and is
not an agreement by the Firm to provide transaction reporting for the purposes
of Applicable Regulations.

2.8

Authority: The Firm and its Associates are entitled to rely upon communications and
other actions (including instructions and the exercise of discretions) from any authorised
officer, employee or agent of the Client and any communication or action which the Firm
or its Associates believe in good faith to have originated from the Client or its authorised
agent. The communication or action will be binding on the Client.

2.9

Responsibility for instructions: If there is an ambiguity in an instruction given by the
Client or where an instruction is in conflict with another instruction, the Firm and/or its
Associates will be entitled to act in good faith on what it reasonably believes the
instruction to be and the action or inaction of the Firm and/or its Associates will be
binding on the Client.

3.

EXECUTION OF ORDERS

3.1

Right not to accept orders for execution: The Firm may accept instructions to execute or
transmit an order. If the Firm declines to execute or transmit an order, the Firm will
notify the Client as soon as reasonably practicable but the Firm is not obliged to give a
reason.

3.2

Control of orders prior to execution: The Firm may set limits and/or conditions to
control the Client's ability to instruct the execution of and/or transmission of orders.
Those limits and/or parameters may be amended, removed or added to by the Firm at any
time.

3.3

Cancellation/withdrawal of instructions for execution: The Client may only cancel its
instructions for execution if the Firm has not acted upon those instructions. Instructions
may only be withdrawn or amended by the Client with the Firm's consent.

3.4

Execution of orders on a trading venue: If the Firm accepts an instruction in respect of
an order for execution, the Firm will use commercially reasonable endeavours to execute
or arrange for the execution of any order promptly, but in accepting the Client's orders
the Firm does not represent or warrant that it will be possible for it or an intermediate
broker to execute such an order or that execution will be possible according to the
Client's instructions. The Firm or an intermediate broker may execute an order on the
Client's behalf outside a trading venue (including executing orders outside an EU
Regulated Venue). When executing orders on a trading venue, the Firm or an
intermediate broker will execute an order only when the relevant trading venue is open
for dealings and instructions received outside trading hours will be processed when
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possible (in accordance with the Rules of the relevant trading venue). If the Firm
encounters any material difficulty relevant to the proper carrying out of an order on the
Client's behalf the Firm shall notify the Client promptly
3.5

The Firm's order execution policy: The Client confirms that it has read and agrees to the
Firm's order execution policy. That policy will apply unless the Client gives specific
instructions that are inconsistent with the order execution policy. The Firm will notify the
Client of any material changes to the Firm's order execution policy, but it is the Client's
responsibility to check for any other changes to the Firm's order execution policy as
published from time to time on the Firm's website. The Firm will consider the continued
placement of orders by the Client to constitute the Client's continued consent to the
Firm's order execution policy that is in effect from time to time.

3.6

Crossing of orders for execution: The Firm may arrange for an order to be executed,
either in whole or in part, by selling an investment to the Client from another client, or a
client of an Associate of the Firm, or vice versa. The Firm will not give the Client prior
notice if the Firm arranges for an order to be executed in this manner.

3.7

Aggregation of orders for execution: The Firm may combine the Client's order for
execution with the Firm's own orders and orders of other clients for execution. By
combining the Client's orders for execution with those of other clients, the Firm must
reasonably believe that this is in the overall best interests of the Firm's clients. However,
aggregation may result in the Client obtaining a less favourable price in relation to a
particular order. The Client should refer to the Firm's order allocation policy for more
information.

3.8

Intermediate brokers and other agents: If the Firm is not a member of a particular
trading venue, the Firm may choose to transmit orders for execution on the Client's behalf
with or through an intermediate broker, and the Firm may use other parties or agents in
the course of providing related Services. Any such intermediate broker, party or agent
may or may not be an Affiliate of the Firm, and may not be in the UK. The Firm, its
Associates and their respective directors, officers, employees or agents will not be liable
to the Client for any act or omission of an intermediate broker, party or agent.

3.9

Pre-execution communications: The Client acknowledges that the Firm, its Associates
or any intermediate broker may enter into pre-execution communications on the Client's
behalf while executing an order for the Client.

4.

CLEARING OF TRANSACTIONS

4.1

Directly cleared Transactions:
(a)

Where the Firm acts as general clearing member in respect of a transaction, a
Transaction will arise between the Firm and the Client immediately upon
registration of a Firm/CCP Transaction relating to the Client to the Firm's
client account by an Agreed CCP Service.

(b)

The terms of, and obligations relating to, each such Transaction referred to in
paragraph (a) above will be identical to those of the related Firm/CCP
Transaction, except that:
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(i)

each such Transaction will be governed by, and be subject to, the terms of
this Agreement (including, in particular, in relation to margin and
collateral) and any other relevant agreement between the Firm and the
Client, and those terms may differ from the terms applicable to the
Firm/CCP Transaction; and

(ii)

under each such Transaction, the Firm will take the opposite position to
the position it has under the related Firm/CCP Transaction.

(c)
4.2

The Transaction referred to in paragraph (a) above will replace any related,
pre-existing transaction between the Firm and the Client.

Additional CCP Transactions:
(a)

Where the Firm does not act as a general clearing member in respect of a
transaction, but accesses an Additional CCP indirectly through an Intermediate
Clearing Broker, a Transaction will arise between the Firm and the Client (any
such Transaction being an "Additional CCP Transaction") immediately when
an equivalent transaction (a "Firm/ICB Transaction") arises between the Firm
and the Intermediate Clearing Broker (which may include a case where, under
Applicable Regulations, the Firm has rights directly exercisable against the
Additional CCP).

(b)

The terms of an Additional CCP Transaction referred to in paragraph (a) above
will be identical to those of the related Firm/ICB Transaction, except that:

(c)

(i)

each Additional CCP Transaction will be governed by, and be subject to,
the terms of this Agreement; and

(ii)

under each Additional CCP Transaction, the Firm will take the opposite
position to the position it has under the related Firm/ICB Transaction.

The Transaction referred to in paragraph (a) above will replace any related,
pre-existing transaction between the Firm and the Client.

4.3

Rejected transactions: If an Agreed CCP or Intermediate Clearing Broker does not
accept a transaction for clearing, the Firm will notify the Client promptly and the Firm
will have no obligation under this Agreement or otherwise (and, in particular, no
obligation in respect of any Loss which may arise as a result of any interval before
notification of non-acceptance is made) to the Client in respect of the transaction. The
Firm may take any step to terminate such a transaction which is still subsisting after the
moment of non-acceptance.

4.4

Relationship with Infrastructures: The Firm may notify any Infrastructure of the
position limits or position management controls applicable to the Client's trading,
regardless of whether the Firm acts as general clearing member of the relevant
Infrastructure.

4.5

Right not to accept transactions: The Firm may choose not to accept any transaction for
clearing. If the Firm declines to accept any transaction for clearing, the Firm will
promptly notify the Client but the Firm is not obliged to give a reason.
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4.6

Capacity: Unless otherwise agreed in writing:
(a)

in entering into any Transaction, the Firm acts as principal and not as agent on
the Client's behalf; and

(b)

the Client acts as principal and not as agent (or trustee) on behalf of someone
else.

5.

GIVEN-UP AND TRANSFERRED TRANSACTIONS

5.1

Transaction given up to the Firm for clearing: This clause applies where there is a giveup agreement between the Client, the Firm and an executing broker, and the reference
number or mnemonic applicable to the Client is quoted by the executing broker when a
transaction is submitted for clearing. In acting as the Client's clearing broker, a
transaction given up to the Firm will be eligible for clearing by the Firm only if the Firm
has agreed with the Client to clear transactions of such a description and the acceptance
thereof would not breach any position limits or any other limits applicable to the Client or
the Firm. Notwithstanding any provision contained in the relevant give-up agreement, if
the Firm accepts a transaction for clearing, the transaction will be binding and conclusive
on the Client whether or not the details of the transaction have previously been confirmed
to the Firm by the Client. The Firm will not be liable to the Client for any Losses arising
from any discrepancy between details in the Client's instructions to any executing broker
and details of transactions submitted to the Firm for clearing.

5.2

Fees paid to executing broker: If a give-up agreement between the Client, the Firm and
an executing broker provides that the executing broker will invoice the Firm directly for
its commissions in relation to the execution of an order, then the Firm will be entitled to
rely on the details specified in any invoice presented to the Firm by the executing broker.
The Firm will have no liability to the Client for any Losses incurred or suffered by the
Client as a result of an incorrect amount being specified in an invoice.

5.3

Transferred transactions: If a transaction for the account of the Client at an Agreed CCP
which has previously been cleared by another clearing member of an Agreed CCP is
transferred to the relevant client account of the Firm, then a Transaction will arise
between the Firm and the Client when the related Firm/CCP Transaction arises in
accordance with the relevant Rules of the Agreed CCP. If a transaction for the account of
the Client is entered into with an Intermediate Clearing Broker which has previously been
cleared by another Intermediate Clearing Broker, then a Transaction will arise between
the Firm and the Client when the related Firm/ICB Transaction arises.

5.4

Rejected give-up transactions: If, for any reason, an Agreed CCP does not accept a
transaction entered into on a trading venue and given up to the Firm for clearing or any
transaction entered into bilaterally and submitted to the Agreed CCP for clearing, then the
Firm will promptly notify the Client and the executing broker, and the Firm will have no
obligation or liability to the Client and, in particular, no obligation to give reasons to the
Client in relation to the non-acceptance of the transaction.

6.

SETTLEMENT OF CLEARED TRANSACTIONS

6.1

Performance and settlement: Where due in accordance with the terms of any
Transaction, and the Client has not agreed with the Firm to roll the Transaction, the
Client will make available to the Firm all requisite securities, commodities, money,
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documents or other property deliverable by the Client under a Transaction so as to enable
the Firm to perform its obligations under the relevant Firm/CCP Transaction or Firm/ICB
Transaction in a timely manner and, in any event, by any deadline notified by the Firm.
6.2

Physical settlement terms not agreed: If the Firm and the Client have not agreed to
specific physical settlement terms by the second Business Day prior to the earlier of: (i)
the date on which the property is deliverable in accordance with the applicable settlement
cycle; or (ii) the relevant time at which the relevant CCP is entitled to take action under
the Rules, then the Firm may close out the Transaction, roll the Transaction or take such
other action as it considers appropriate (including, where the Client is due to deliver to
the Firm, to proceed to settlement in accordance with clause 6.3 (Buy-in)). The Client
acknowledges that the Firm may require a Transaction to be rolled and agrees that the
Firm may do so by giving notice to the Client on or prior to the relevant settlement date.

6.3

Buy-in: Unless the Transaction will be rolled or closed out, if insufficient securities or
commodities have been provided by the deadline specified by the Firm, the Firm may
proceed to settlement or close-out notwithstanding; and to that end the Firm may buy the
securities or commodities required for delivery at a price the Firm believes to be
reasonable, charge the Client's account for the cost, deliver the securities or commodities
to satisfy the delivery obligation, and credit the Client's account with any net proceeds
(after deduction of commission and other costs).

6.4

Delivery-related terms: In respect of any physically settled Transaction or property
relating thereto:
(a)

unless otherwise agreed, the Firm may satisfy any delivery obligation in
respect of a Transaction in the manner and to a place that the Firm may
determine (including delivery through a system that provides for transfer of
entitlements in the relevant property via a nominee or agent). The Client will
make all necessary arrangements to receive such delivery;

(b)

the Client will provide any settlement or other instructions, documents of title
or other documentation requested by the Firm in the timeframes that the Firm
may notify to the Client from time to time;

(c)

the Client agrees to comply with the requirements of any relevant storage,
warehouse or delivery service or facility or settlement agent;

(d)

the Firm may arrange for delivery, shipping, storage, selection of delivery or
storage facility, insurance or similar arrangements in respect of the property in
order to facilitate, or in furtherance of, the performance of such Transaction;

(e)

title in any property delivered under this Agreement shall pass at the time of
delivery, except where the Firm delivers property to the Client where any
relevant payment is outstanding, in which case the ownership of the property
shall remain with the Firm until the Firm has received full payment for the
property;

(f)

where property is in the Client's possession prior to title passing to the Client,
the Client agrees to preserve, or procure the full preservation of, such property
and remedy or otherwise compensate the Firm in full for any damage or
deterioration that may occur to the property in the Client's possession;
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(g)

the Client acknowledges and agrees that it shall bear the risks and Losses
associated with any delivery to or by the Client of property (including, without
limitation, costs and expenses associated with any warehousing of property
prior to delivery), except to the extent that any Loss which arises is a
reasonably foreseeable consequence and arises directly from the Firm's or the
Firm's Affiliates' gross negligence, wilful default or fraud;

(h)

the Client agrees that it shall pay when due all rent, storage or other charges
relating to such property to be delivered;

(i)

in the event of any dispute relating to a delivery and where requested by the
Firm, the Client will permit the Firm to conduct the resolution of such dispute
and/or to consent to the withdrawal, without any liability, of the Firm from any
arbitration proceedings where the result of such withdrawal would be that such
proceedings
would
then
proceed
between
the
Client
as
buyer/seller/counterparty and the other party as buyer/seller/counterparty, as
the case may be;

(j)

the Client agrees to deliver all property required to be delivered by it to the
Firm for its own account (other than margin) with full title guarantee and
represents that it is the sole beneficial owner of all property which it delivers,
free and clear of any interest of any person other than the recipient, including
any security interest, lien, claim, charge, encumbrance or other restriction
(including a warehouse's lien) (a "Third Party Interest"); and

(k)

the Client agrees that property delivered shall vest in the recipient free and
clear of any interest of any person, other than an interest of or granted by the
recipient, including any Third Party Interest (other than any lien routinely
imposed on all securities in a relevant clearance system).

If the Client does not comply with the requirements set out in this clause 6.4, the Firm
will have no liability in relation to the failure of a delivery. In the absence of instructions
from the Client, the Firm may send notices relating to any Transaction or any other
service where it deems it appropriate to do so.
6.5

Settlement Agent: The Client will notify the Firm of all relevant details which the
Client's settlement agent requires to be provided by the Firm in respect of Transactions
which may be subject to delivery obligations. The Client will procure that its settlement
agent enters into any documentation as may be necessary to ensure that the settlement of
Transactions takes effect without liability to the Firm.

7.

FUTURES AND OPTIONS

7.1

Allocation on delivery or exercise: Where the relevant Infrastructure or Intermediate
Clearing Broker does not specify a particular Firm/CCP Transaction or Firm/ICB
Transaction (as applicable) when making a delivery or exercising an option, the Firm
may allocate the delivery or exercise to any Transaction.

7.2

Exercise of options: If the Client does not deliver instructions to exercise option
Transactions (which the Firm may require to be in a form as specified by notice to the
Client from time to time) prior to the earlier of the exercise cut-off time established by
the relevant Infrastructure or the Firm, options Transactions may expire and become
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worthless. If the Client does not instruct the Firm by the applicable cut-off time, the Firm
will have no liability for the option Transaction not being exercised. In the absence of
instructions from the Client, the Firm may exercise an option Transaction where it is inthe-money.
7.3

Deemed exercise of options: Where a Firm/CCP Transaction or Firm/ICB Transaction is
an option which has been exercised automatically under Applicable Regulations or other
applicable terms, the corresponding Transaction between the Firm and the Client will be
deemed to have been exercised automatically at the same time.

7.4

Correction of order: If a Firm executes an order but has traded the wrong delivery/expiry
month or wrong exercise price, the Firm may offset any Loss arising from the erroneous
order against any improvement achieved for the Client in the course of correctly
satisfying the order, thus offering the Client only the net improvement, if any.

7.5

Offsetting Transactions: Unless otherwise agreed in writing between the Firm and the
Client or where the Rules of an Infrastructure provide otherwise, whenever any
Transaction between the Firm and the Client is entered into to close out any existing
Transaction, then the obligations of each of the Firm and the Client under both sets of
Transactions will be terminated automatically and immediately upon the Parties entering
into the second Transaction, except for any settlement payment due in respect of such
closed out Transactions, and any fines, amounts due which relate to the existing
Transaction under clause 26.4 (Charges) and other payments/rights claimed under
general indemnities.

8.

CLIENT MONEY

8.1

Client Money: The Firm will treat money received from the Client or held by the Firm on
the Client's behalf in accordance with the Client Money Rules.

8.2

Deposit with EEA or non-EEA bank, or holding money with other permitted third
parties:
Subject to the provisions in this clause 8 (Client Money), the Firm will deposit
money received from the Client with:

(a)
(i)

a central bank, a credit institution incorporated in an EEA state; or

(ii)

a bank authorised in a non-EEA state.

(b)

The Firm may allow another third party (for example, an Infrastructure,
Intermediate Clearing Broker or other intermediary) to hold Client Money in
order to effect one or more Transactions through or with that person or to
satisfy the Client's obligation to provide collateral in respect of a Transaction.

(c)

The Firm may hold money held for the Client with any bank or other third
party in an omnibus account.

(d)

The Firm has no responsibility or liability for:
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(i)

any acts or omissions of any bank, credit institution or other third party
with whom the Firm holds money received from the Client; or

(ii)

any bank, credit institution or other third party in the event of the
insolvency or analogous proceedings in relation to the relevant entity.

In the event described in paragraph (ii) above, the Firm will only have an
unsecured claim against the third party on behalf of the Client and the Firm's
other clients, and the Client will be exposed to the risk that the money received by
the Firm from the third party is insufficient to satisfy the claims of the Client and
all other clients in respect of the relevant account with that third party.
8.3

Transfer of Client Money
Not applicable for retail clients

where

Client

Money

Rules

cease

to

apply:

8.4

Interest: The Firm shall not pay the Client interest, nor account to the Client for profits
earned, on Client Money.

8.5

Overseas banks, intermediate broker, settlement agent or OTC counterparty: The Firm
may hold Client Money on the Client's behalf outside the EEA. The legal and regulatory
regime applying to any such bank or person will be different from that of the United
Kingdom and, in the event of the insolvency or any other analogous proceedings in
relation to that bank or person, the Client's money may be treated differently from the
treatment which would apply if the money was held with a bank or other person in an
appropriate account in the United Kingdom.

8.6

Depository's lien: The Firm may deposit the Client's money with a depository who may
have a security interest, lien or right of set-off in relation to that money in certain
circumstances to the extent permitted by the FCA Rules.

8.7

Right of application of Client Money: In accordance with the Client Money Rules:
(a)

the Firm may cease to treat as Client Money an amount of the Client Money
held by the Firm for the Client which is equal to the amount of any obligations
due and payable by the Client to the Firm;

(b)

the Firm may apply that money in or towards satisfaction of all or part of those
obligations of the Client; and

(c)

any such obligations of the Client become immediately due and payable by the
Client to the Firm, without notice or demand by the Firm, when incurred by the
Client or on the Client's behalf.

8.8

Additional security: As a continuing security for the payment and discharge of any
obligations owed by the Client to the Firm, the Client grants to the Firm, with full title
guarantee, a first fixed security interest in all right, title and interest the Client has in
respect of money (other than margin) that the Firm holds for the Client as Client Money
in accordance with the Client Money Rules. The Firm shall be entitled to enforce that
security interest by applying that Client Money in or towards satisfaction of all or any
part of the obligations of the Client which are due and payable to the Firm but unpaid.

8.9

Unclaimed Client Money: The Client agrees that:
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(a)

the Firm may, in its sole discretion, decide to pay to a registered charity of its
choice any money that the Firm holds for the Client as Client Money, and in
that case the Firm shall cease to treat that money as Client Money, if:
(i)

there has been no movement on the Client's balance for six years
(notwithstanding any payments or receipts of charges, interest or similar
items); and

(ii)

the Firm has been unable to contact the Client having taken reasonable
steps in accordance with the Client Money Rules to trace the Client and
return the money.

In those circumstances, the Firm unconditionally undertakes to pay the Client (or
ensure that a member of its group unconditionally undertakes to pay the Client) a
sum equal to the relevant Client Money balance paid to charity in the event that
the Client seeks to claim the Client Money balance in future.
8.10

Transfer of business: Except in respect of de minimis sums transferred in accordance
with the Client Money Rules (where the Client's consent is not required), the Client
agrees that the Firm may transfer to another person, as part of a transfer of business to
that person, Client Money balances, provided that:
(a)

the sums transferred will be held for the Client by the person to whom they are
transferred in accordance with the Client Money Rules; or

(b)

if not held in accordance with paragraph (a) above, the Firm will exercise all due
skill, care and diligence in assessing whether the person to whom the Client
Money is transferred will apply adequate measures to protect these sums.

For the purposes of this clause, de minimis sums shall mean £25 or less.
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8.11

Statements: The Client is entitled to request at any time a statement of the Client Money
held by the Firm for the Client under this Agreement in accordance with the Client
Money Rules. The Firm may charge a commercial cost for providing such a statement.

9.

MARGIN

9.1

Margin calls: The Client agrees to transfer to the Firm on demand (and no later than any
deadline specified by the Firm) such amounts by way of margin as are required from time
to time under the Rules applicable to any Clearing Service (or any relevant Infrastructure)
or as the Firm may require. The Firm may make a separate margin call in relation to each
Clearing Service, and the Firm may make aggregated margin calls in relation to two or
more Clearing Services. The Firm may make multiple margin calls on the Client on a
particular day. In determining the amounts of margin, the Client's obligations to the Firm
and the Firm's obligations to the Client, the Firm may apply whichever methodology
(including judgements as to the future movement of markets and values) the Firm
considers appropriate. Notwithstanding clauses 27.2 (Notices) and 27.3 (Effectiveness of
notices), any margin call will be effective on the day on which notice of the margin call is
given by the Firm. Failure to meet margin call. Please note that in the event that the
Client fails to meet a margin call, the Firm may close out the position.

9.2

Form of margin: Margin must be provided by the Client in the form of a type of
Acceptable Margin. If the Firm has not notified the Client of types of Acceptable Margin,
margin must be paid by the Client in cash. The currency of the cash margin will be the
currency or currencies notified by the Firm from time to time or, if no such currencies
have been notified, the Base Currency of the Transaction. If the Firm notifies the Client
of Acceptable Margin, the Client may only satisfy the requirement to provide margin by
transferring assets of the classes, and subject to the haircuts and any other provisions,
specified by the Firm. The Firm may amend the eligibility criteria, the applicable haircuts
and other requirements for Acceptable Margin at any time.

9.3

Margin for each Clearing Service: For each Clearing Service, margin transferred as
collateral will be transferred to and held by the Firm in one of the following ways as
specified in the Annex or otherwise agreed:
(a)

all margin is subject to the Security Interest Provisions and, in the case of cash,
is subject to the Client Money Rules;

Payments settled to market in relation to a Clearing Service will not constitute margin
transferred as collateral for the purposes of this clause 9.3 (Margin for each Clearing
Service).
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10.

SECURITY INTEREST PROVISIONS

10.1

Security interest: As continuing security for the discharge of the Secured Obligations, the
Client grants to the Firm, with full title guarantee: a first fixed security interest in all of
the Client's rights, title and interest in respect of all cash margin held subject to the Client
Money Rules and non-cash margin to which the Security Interest Provisions apply which
is: (i) provided by the Client to the Firm; (ii) under the direction or control of the Firm or
an Agreed CCP (or any relevant Infrastructure) in relation to Transactions; or (iii)
otherwise standing to the credit of the Client's account under this Agreement, in each case
whether held by the Firm or an Associate or nominee of the Firm.

10.2

Substitution and control: The Client may not withdraw or substitute any property subject
to the Firm's security interest without the Firm's consent.

10.3

Distributions and interest:
(a)

Distributions: The Firm will treat payments and distributions of cash,
securities or other property received by it in respect of the Acceptable Margin
as an addition to the Security Interest Collateral upon it being credited to the
relevant account, and the Firm will transfer to the Client those amounts which
are not payments or distributions of principal within the time period specified
by the Firm from time to time (or, if no period has been specified, as soon as is
reasonably practicable after they are credited to the account).

(b)

Interest: The Firm will treat an amount equal to any interest paid in respect of
cash comprised in the Security Interest Collateral as an addition to the Security
Interest Collateral upon it being credited to the relevant account. The Firm will
pay that amount to the Client within the time period specified by the Firm from
time to time (or, if no period has been specified, as soon as is reasonably
practicable after the date any interest is treated as comprised in the Security
Interest Collateral). The Firm may charge the Client for any negative interest it
incurs as a result of holding cash margin on the Client's behalf.

10.4

Negative pledge: The Client undertakes neither to create nor to have outstanding any
security interest or other encumbrance over, nor to agree to assign or transfer, any margin
which constitutes Security Interest Collateral, except for: (i) the security interest in this
Agreement; and/or (ii) a lien routinely imposed on all securities in a clearing system in
which such securities may be held.

10.5

Further assurance: The Client agrees to execute such further documents and to take
such further steps as the Firm may reasonably require: (i) to perfect the Firm's security
interest over, be registered as owner of or obtain legal title to the margin which
constitutes Security Interest Collateral; (ii) to secure further the Secured Obligations; (iii)
to enable the Firm to exercise its rights; or (iv) to satisfy Applicable Regulations and/or
any Infrastructure requirement.

10.6

Power of sale: At any time following an Event of Default, the Firm may sell all or any
part of the margin that constitutes Security Interest Collateral. To the extent that any
Secured Obligations are due and payable, the Firm will be entitled to apply the proceeds
of sale or other disposal, and the costs associated with such sale or other disposal, in or
towards satisfaction of the Secured Obligations.
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10.7

Right of use: To the extent that any margin constitutes financial collateral which is not
Client Money, the Firm may use and dispose of the margin that constitutes Security
Interest Collateral as if the Firm were the owner of it. Where the right of use is exercised
in relation to margin ("Reused Margin"):
(a)

10.8

Reused Margin will be transferred to a proprietary account belonging to the
Firm (or to any other account selected by the Firm from time to time) by way
of absolute transfer and will become the absolute property of the Firm (or of
the transferee) free from any security interest under this Agreement and from
any other interest of the Client; and

Power of appropriation: To the extent that any margin that is Security Interest Collateral
constitutes financial collateral, at any time on or after a Liquidation Date the Firm may
appropriate all or any part of the margin in or towards discharge of the Secured
Obligations. For this purpose, the value of the financial collateral appropriated will be:
(a)

(in the case of cash) the amount of the margin together with any accrued but
unpaid interest; and

(b)

(in the case of non-cash margin) the Value as determined by the Firm, at the
time the right of appropriation is exercised.

The Parties further agree that the method of valuation provided for in this Agreement
constitutes a commercially reasonable method of valuation.
10.9

Transfers of Client Money between margin accounts: In order to satisfy any margin
requirement in respect of a Clearing Service which must be satisfied with assets owned
by the Firm absolutely, the Firm may transfer by way of absolute transfer to its
proprietary account (or any other account selected by the Firm from time to time) and
free from any security interest under this Agreement and from any other interest of the
Client the requisite amount of any cash held under the Client Money Rules.

11.

TITLE TRANSFER PROVISIONS
Not applicable for retail clients

12.

REPRESENTATIONS, WARRANTIES AND COVENANTS
Not applicable for retail clients

13.

EVENTS OF DEFAULT

13.1

Events of Default: Each of the following will constitute an "Event of Default":
(a)

the Client fails to make any payment or to make or take delivery of any
property, in each case, when due under this Agreement, or to observe or
perform any other provision of this Agreement;

(b)

the occurrence of an Insolvency Event in relation to the Client;

(c)

the Client or any Credit Support Provider (or any custodian acting on behalf of
either of the Client or a Credit Support Provider) disaffirms, disclaims or
- 16 -

repudiates any obligation under this Agreement or any guarantee,
hypothecation agreement, margin or security agreement or any other document
containing an obligation of the Client or a third party in favour of the Firm
supporting any of the Client's obligations under this Agreement (each a
"Credit Support Document");
(d)

any representation or warranty made or given or deemed made or given by the
Client under this Agreement or any Credit Support Document proves to have
been false or misleading in any material respect as at the time it was made or
given or deemed made or given;

(e)

the Client or any Credit Support Provider transfers all or substantially all its
assets to another entity, or otherwise is consolidated, amalgamated or merged
with or into another entity or undergoes a similar process, with the effect that
the resultant, surviving or transferee entity does not assume all obligations of
the Client or the Credit Support Provider (as applicable) under this Agreement
or any Credit Support Document, or the Credit Support Document does not
apply to the obligations of the resultant, surviving or transferee entity to the
same extent as it applied to the obligations of the Client;

(f)

(i) any Credit Support Provider, or the Client, fails to comply with or perform
any agreement or obligation to be complied with or performed by it, or the
Client, in accordance with the applicable Credit Support Document; (ii) any
Credit Support Document expires or ceases to be in full force and effect prior
to the satisfaction of all the Client's obligations under this Agreement, unless
the Firm has agreed in writing that this will not be an Event of Default; (iii)
any representation or warranty made or given or deemed made or given by any
Credit Support Provider pursuant to any Credit Support Document proves to
have been false or misleading in any material respect as at the time it was made
or given or deemed made or given; or (iv) an event equivalent to an Insolvency
Event occurs in respect of any Credit Support Provider; or

(g)

the Client or Credit Support Provider is dissolved, or, if its capacity or
existence is dependent upon a record in a formal register, the registration is
removed or ends, or any procedure is commenced seeking or proposing the
Client's dissolution, removal from such a register or the ending of such a
registration; or

(h)

where the Client or a Credit Support Provider is a partnership, an event
equivalent to an Insolvency Event occurs or any of the events referred to in
paragraph (g) above occurs in respect of one or more of the Client's or the
Credit Support Provider's partners; or

(i)

the Firm considers it necessary or desirable to prevent what the Firm considers
is or might be a violation of any Applicable Regulations or a good standard of
market practice; or

(j)

the Firm considers it necessary or desirable for the Firm's own protection or for
the protection of the Client (including to prevent a violation or continued
violation of Applicable Regulations) or any action is taken or event occurs
which the Firm considers might have a material adverse effect upon the
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Client's or a Credit Support Provider's ability to perform any of its obligations
under this Agreement or a Credit Support Document including loss of a
necessary licence; or
(k)

any event of default (however described) occurs in relation to the Client or a
Credit Support Provider under any other agreement between the Firm and/or its
Associates with the Client or Credit Support Provider (as applicable); or

(l)

any other event specified to be an Event of Default for these purposes in the
Annex or elsewhere in this Agreement occurs.

14.

TERMINATION FOLLOWING AN EVENT OF DEFAULT

14.1

Liquidation Date: At any time following an Event of Default, the Firm may, by notice to
the Client, specify a date (the "Liquidation Date") for the termination and liquidation of
Transactions. However, if "Automatic Termination" is selected in the Annex, in the case
of the occurrence of any Insolvency Event in respect of the Client, the date of any such
event will automatically constitute a Liquidation Date, without the need for any notice.

14.2

Alternative determination: For the purposes of determining any Liquidation Amount, the
Firm may perform the relevant calculation as if all Transactions were to constitute a
single Cleared Transaction Set.

15.

TERMINATION FOLLOWING A FIRM TRIGGER EVENT

15.1

Firm Trigger Event: The occurrence of the following events will constitute a "Firm
Trigger Event" with respect to an Agreed CCP Service: (i) the relevant Agreed CCP
formally declares a default in respect of the Firm; or (ii) an event that results in the
termination of all relevant Firm/CCP Transactions (or would result in the termination of
all relevant Firm/CCP Transactions if there were Firm/CCP Transactions outstanding at
that time), in each case in accordance with the Rules of the relevant Infrastructure.

16.

TERMINATION FOLLOWING A CCP DEFAULT

16.1

CCP Default: The occurrence of a default, termination event or other similar event in
respect of an Agreed CCP that entitles the Firm to terminate, or results in automatic
termination of, Firm/CCP Transactions (a "CCP Default").

16.2

Consequence of CCP Default: Upon the occurrence of a CCP Default, the Transactions
in the relevant Cleared Transaction Set will, except to the extent otherwise stated in the
relevant Rules, automatically terminate at the same time as the related Firm/CCP
Transactions and, following the termination, no further payments or deliveries in respect
of those Transactions or any interest, howsoever described, on those payment obligations
will be required to be made, and an amount equal to the Cleared Set Termination Amount
will instead be payable following the termination.
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17.

CLEARED SET TERMINATION AMOUNTS

17.1

Calculation: A "Cleared Set Termination Amount" means, in respect of a Cleared
Transaction Set, an amount equal to the sum, without duplication, of:
(a)

an amount (which may be positive or negative or zero) equal to the aggregate
values upon termination of all Transactions in the relevant Cleared Transaction
Set, determined in a commercially reasonable manner and which may take into
account the value of the Firm/CCP Transaction(s) corresponding to the
Transactions and ascribed under the relevant Rules. In addition, the Firm may,
if appropriate for any Transaction in the Cleared Transaction Set, take into
account any loss of bargain, cost of funding or, without duplication, cost, loss
or, as the case may be, gain, as a result of the termination, liquidation,
obtaining, performing or re-establishing of any hedge or related trading
position. If the amount relating to the Transaction(s) is owed to the Firm, the
value determined in respect of the related Transaction(s) under this paragraph
(a) will be assigned a positive sign, and if the amount relating to the
Transaction(s) is owed to the Client, the value determined in respect of the
related Transaction(s) under this paragraph (a) will be assigned a negative sign;

(b)

any amount which became payable in respect of any Transaction in the
relevant Cleared Transaction Set, or which would have become payable but for
a condition precedent not being satisfied in respect of any such Transaction,
prior to the termination of the relevant transaction but which remains unpaid at
the time of the termination, together with accrued, unpaid interest;

(c)

the Relevant Collateral Value relating to the Cleared Transaction Set;

(d)

any other amount attributable under this Agreement to the Transactions in the
relevant Cleared Transaction Set (other than an unperformed margin delivery
obligation) which was payable but unpaid at the time of termination and is not
otherwise included in paragraphs (a), (b), (c) and (d) above, together with
accrued, unpaid interest.

The Cleared Set Termination Amount is subject to adjustment as set out in clauses 17.4
(Porting), 17.5 (Direct settlement) and 17.6 (Payments to the Firm for the account of
clients). When determining any Cleared Set Termination Amount, any amounts referred
to in paragraphs (b) and (e) above and any adjustment amounts made pursuant to clauses
17.5 (Direct settlement) and/or 17.6 (Payments to the Firm for the account of clients)
shall be assigned a positive sign if they are owed from the Client to the Firm and a
negative sign if they are owed from the Firm to the Client.
17.2

Title Transfer Collateral: Not applicable for retail clients

17.3

Unpaid amounts: Any outstanding obligation of the Firm or the Client referred to in
clause 17.1(e) is extinguished to the extent that its value has been taken into account in
determining a Cleared Set Termination Amount.

17.4

Porting: If, following a Firm Trigger Event, any Firm/CCP Transaction(s) are transferred
(ported) from the Firm to another clearing member of the Agreed CCP Service, the value
of the corresponding Transaction(s) and the associated margin or collateral taken into
account in determining a Relevant Collateral Value will both be zero for the purpose of
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determining a Cleared Set Termination Amount. If any Firm/CCP Transaction(s) are
transferred (ported) but with only a proportion of the associated collateral or margin, then
for the purpose of determining a Cleared Set Termination Amount, the Relevant
Collateral Value will be adjusted to take account of the Value, as of the date of transfer,
of the collateral or margin so transferred.
17.5

Direct settlement: The Client will notify the Firm promptly after becoming aware that it
has been paid an amount or received credit or any asset (or will be paid or receive credit
or any asset) directly from an Agreed CCP in connection with one or more Transactions.
If any such amount, credit or asset has not otherwise been taken into account in the
determination of what is due between the Parties under this Agreement, then the Firm
will make any adjustment as the Firm determines appropriate in order to reflect that
payment or receipt. For these purposes:
(a)

the relevant adjustment may include an obligation on the Client to pay to the
Firm any amount: (i) received by the Client from an Agreed CCP; and/or (ii)
corresponding to the value of an asset received by the Client from an Agreed
CCP, that exceeds the amount due to the Client from the Firm in respect of the
relevant Agreed CCP Service under this Agreement; and

(b)

when making any adjustment, the Firm may take into account the value of an
asset received by the Client at the time that the Agreed CCP determines that
the asset is to be transferred to the Client (irrespective of when the asset is
actually received by the Client).

17.6

Payments to the Firm for the account of clients: If the Firm receives a termination
amount in respect of terminated Firm/CCP Transactions for the account of clients, the
Firm will allocate that amount between the Client and other clients of the Firm in relation
to the relevant Agreed CCP Service in its discretion. For this purpose the Firm will only
be obliged to calculate the Client's allocation to the extent that it has information on the
termination amounts for all clients in relation to the relevant Agreed CCP Service; the
Firm will use reasonable efforts to obtain the information or otherwise determine the
allocation in accordance with the terms of the clearing agreement with each such client.

17.7

Hierarchy of events: If Transactions are capable of being terminated pursuant to more
than one clause of this Agreement, the clause under which termination first occurs will
prevail.

18.

CALCULATION AND SETTLEMENT OF TERMINATION AMOUNTS

18.1

Responsibility for determination of amounts: The Firm will determine any Liquidation
Amount or Cleared Set Termination Amount. Where the Firm determines a Liquidation
Amount or Cleared Set Termination Amount, it will do so as soon as reasonably
practicable after a Liquidation Date, the occurrence of a CCP Default or a Firm Trigger
Event.

18.2

Settlement: Once it has made its determination, the Party which determines a Liquidation
Amount or Cleared Set Termination Amount will promptly notify the other Party in
writing of that amount and whether it is payable by the Firm or the Client. If the
Liquidation Amount or Cleared Set Termination Amount is positive, it will be due from
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the Client to the Firm, and if it is negative, the absolute value of the Liquidation Amount
or Cleared Set Termination Amount will be due from the Firm to the Client. The
Liquidation Amount or Cleared Set Termination Amount (as applicable) will be payable:
(a)

(if payable by the Client, or in relation to a Firm Trigger Event in
circumstances where there were no outstanding Transactions immediately
before that event) in the Base Currency and on the first Business Day after
delivery of the notification of the amount payable; and

(b)

(in other cases) in the Base Currency or, if applicable, in the currency of the
relevant close-out, termination or other settlement amount payable by the
Clearing Service in relation to the Firm/CCP Transaction(s) or Firm/ICB
Transaction(s), as the case may be, in accordance with the relevant Rules and
on the first Business Day after the Firm has received payment in full in respect
of all relevant Firm/CCP Transactions and/or Firm/ICB Transactions, as the
case may be.

19.

LIMITED RECOURSE

19.1

Limitation of recourse: The Client agrees that performance and payment of obligations
owed by the Firm to the Client under or in respect of Transactions and this Agreement are
limited by, and contingent on, the actual performance or payment by:
(a)

the relevant Agreed CCP or Intermediate Clearing Broker to the Firm in
relation to the related Firm/CCP Transactions, Firm/ICB Transactions or any
related collateral arrangements; and

(b)

any account bank, custodian or other third party holding cash, margin or other
property for the Firm which relates to the Client,

and the Firm will only be obliged to perform its obligations to the Client under or in
respect of Transactions, margin or other obligations under this Agreement to the extent
that: (i) the Agreed CCP or Intermediate Clearing Broker actually performs its
obligations to the Firm in relation to the related Firm/CCP Transactions, Firm/ICB
Transactions or any related collateral arrangements; or (ii) the relevant account bank,
custodian or other third party holding cash or collateral performs its obligations.
19.2

Good discharge: Any amounts that would have been paid by the Agreed CCP or
Intermediate Clearing Broker to the Firm but for the application of:
(a)

netting or set-off in accordance with Applicable Regulations; or

(b)

any provision of Applicable Regulations for porting or direct settlement
following a Firm Trigger Event,

will be considered to have been paid to the Client and to have discharged the Firm's
obligations to the Client to the same extent.
19.3

Notification: The Firm will give notice in writing to the Client of any deduction or
withholding from any payment or performance effected under this clause as soon as
reasonably practicable following the relevant event.
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20.

ADDITIONAL RIGHTS

20.1

Lien: In addition and without prejudice to any rights to which the Firm may be entitled
under this Agreement or any Applicable Regulations, the Firm will have a general lien on
all property held by the Firm or an Associate or nominee of the Firm on behalf of the
Client until the discharge of all obligations under this Agreement and any Transactions.

20.2

Set-off: Without prejudice to any other rights to which the Firm may be entitled, the Firm
may at any time and without notice set off any amount (whether actual or contingent,
present or future) owed by the Client to the Firm against any amount (whether actual or
contingent, present or future) owed by the Firm to the Client. For these purposes, the
Firm may ascribe a commercially reasonable value to any amount which is contingent or
which is unascertained for any other reason and the Firm may convert any amounts
denominated in different currencies into the Base Currency in accordance with clause
29.2 (Base Currency).

21.

EXCLUSIONS, LIMITATIONS AND INDEMNITY

21.1

General exclusion: The Firm and its Associates, and their directors, officers, employees
or agents, will not be liable for any Losses incurred or suffered by the Client under or in
connection with this Agreement (including by reason of entering into or performing any
Transaction or the Services or where the Firm has declined to enter into a proposed
Transaction or perform the Services), unless the Loss is a reasonably foreseeable
consequence of, and arises directly from, the Firm's or its Affiliates' gross negligence,
wilful default or fraud, or, in the case of the Firm, any gross negligence in the
appointment of Associates by the Firm. In no circumstance will the Firm, its Associates
or their directors, officers, employees or agents have liability for Losses suffered by the
Client or any third party for any special or consequential damage, loss of profits, loss of
goodwill or loss of business opportunity arising under or in connection with this
Agreement, whether arising out of negligence, breach of contract, misrepresentation or
otherwise. Nothing in this Agreement will limit liability for fraud, or negligence which
causes death or personal injury.

21.2

Adverse implications of Transactions: Neither the Firm nor its Associates accept
liability for any adverse tax, accounting or other implications of the Firm's or the
Associates' performance of the Services or any Transaction whatsoever.

21.3

Changes in the market: Neither the Firm nor its Associates accept any liability by reason
of any delay or change in market conditions before any particular order or Transaction is
effected.

21.4

Force Majeure: The Firm and its Associates will not be liable to the Client for any
partial performance or non-performance of the Firm's or its Associates' obligations under
this Agreement by reason of any cause beyond the Firm's or its Associates' reasonable
control, including any breakdown, delay, malfunction or failure of transmission,
communication or computer facilities, industrial action, act of terrorism, war, act of God,
acts and regulations of any governmental, quasi-governmental or supranational bodies or
authorities or failure by the relevant intermediate broker or other intermediary, account
bank, custodian, sub-custodian, Infrastructure or any agent of the above, for any reason,
to perform its obligations.
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21.5

Effect of Applicable Regulations: Nothing in this Agreement will exclude or restrict any
duty or liability the Firm may have to the Client under Applicable Regulations which
may not be excluded or restricted.

21.6

Indemnity: The Client will indemnify the Firm and its Associates on demand against any
Losses which the Firm or its Associates may incur or be subjected to from time to time:
(a)

in performing the Services or with respect to any of the Client's accounts or
assets (including where the Firm provides the Client or its directors, employees
or agents with access to any Infrastructure);

(b)

in relation to any order or Transaction or any Firm/CCP Transaction or
Firm/ICB Transaction or any transaction which: (i) an Agreed CCP or
Intermediate Clearing Broker does not accept for clearing for any reason; or (ii)
is automatically accepted by the Firm and is subsequently unwound for any
reason;

(c)

which are allocated by an Intermediate Clearing Broker, Agreed CCP or
Additional CCP;

(d)

for any cost of funding which the Firm incurs in providing margin in relation to
any Firm/CCP Transaction or Firm/ICB Transaction as a result of the Firm
holding insufficient cash margin from the Client;

(e)

as a result of any misrepresentation by the Client or any breach of this
Agreement (including any Transaction) or Applicable Regulations by the
Client or caused by the Client;

(f)

which arise from the Firm enforcing its rights under the Agreement, acting (or
omitting to act) in reliance on communications or actions of the Client or
taking other action contemplated by the Agreement; or

(g)

as a result of any investigation, action, litigation or proceeding by or involving
any government agency, Infrastructure, regulatory or self-regulatory authority,
counterparty, dealer, or other third party with respect to Transactions
(including any dispute relating to delivery).

21.7

Errors in transaction reporting or other reports: The Firm is not bound by the prices or
other details of orders or Transactions which are included in any transaction or other
report and, upon the Firm becoming aware of the relevant error, it may make any
necessary corrections to affected reports.

21.8

Relationship to this Agreement: The provisions of this clause apply notwithstanding any
other term of this Agreement.

22.

INFORMATION ABOUT THE CLIENT AND THE FIRM

22.1

Confidentiality and data protection:
The Firm will treat all information it holds about the Client as private and confidential,
even when the Client is no longer a client. The Client agrees, however, that the Firm and
other companies in the Firm's group may:
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(a)

use the Client's information to administer and operate the Client's account and
monitor and analyse its conduct, provide services to the Client, assess any
credit limit or other credit decision (and the interest rate, fees and other charges
to be applied to the Client's account) and enable the Firm to carry out statistical
and other analysis;

(b)

disclose the Client's information to other companies in the Firm's group; those
who provide services to the Firm or act as the Firm's agents; anyone to whom
the Firm transfers or proposes to transfer any of the Firm's rights or duties
under this Agreement; credit reference agencies or other organisations that help
the Firm and others make credit decisions and reduce the incidence of fraud or
in the course of carrying out identity, fraud prevention or credit control checks;
where the Firm is required to do so by Applicable Regulations, where there is
a public duty to disclose or where the Firm's interests require disclosure; at the
Client's request; or with the Client's consent (and in the case of a joint account,
the Firm may disclose to any of the Client's information obtained by the Firm
from any of the Client in relation to the account); and

(c)

use the Client's information, unless the Client has told the Firm that the Client
does not wish the Firm to do so, to inform the Client (by post, telephone, email
or other medium, using the contact details the Client have given us) about
products and services offered by the Firm, other companies in the Firm's group
or selected third parties which the Firm believes may be of interest to the
Client.
The Client's rights: The Client has rights of access to and rectification or erasure
of the Client's personal data and to restrict or object to its processing, to tell the
Firm that the Client does not wish to receive marketing information, and (in some
circumstances) to require certain of the Client's information to be transferred to
the Client or a third party, under data protection law, which the Client can
exercise by contacting the Firm at cthompson@bfl.co.uk. The Client can lodge
complaints about the Firm's processing of the Client's personal data with the
office of the Information Commissioner (www.ico.org.uk).

Other data protection information: Please note the following additional points:
(a) The Firm's use, disclosure and other processing of the Client's information, as
described in this clause, is permitted by applicable data protection law because it is (i)
necessary for the purposes of the Firm's legitimate interests in pursuing the purposes
set out in clause 22.1 (a) (Confidentiality and data protection) above (which are not
overridden by prejudice to the Client's privacy); and/or, in some cases, (ii), necessary
so that the Firm can comply with Applicable Regulations. The only exceptions are
the processing described in clause 22.1 (c) (Confidentiality and data protection)
above (for marketing purposes), where the Firm relies on the Client's consent, and the
disclosures which the Firm states in clause 22.1 (b) (Confidentiality and data
protection) will only be made with the Client's consent.
(b) The disclosures of the Client's personal information referred to in clause 22.1 (b)
above may involve transfer of the Client's information to any country, including
countries outside the European Economic Area. In those cases, except where the
relevant country has been determined to ensure an adequate level of data protection
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by the European Commission or the Firm needs to make the transfer in order to
perform the Firm's contract with you, the Firm will ensure that the transferred
information is protected by a data transfer agreement in the appropriate standard form
approved for this purpose by the European Commission on which transfer may be
justified (further details of these transfers and copies of these agreements are
available from the Firm on request).
(c) The Firm will retain the Client's personal information for five years.
Note that references to the data protection officer will be required where the firm has
appointed one. The EU GDPR will require firms meeting certain criteria (specified in
article 37(1)) to appoint data protection officers, and it allows other firms to do so
voluntarily. If a data protection officer is appointed, article 13 requires the client to be
given his or her contact details.

22.2

The Firm will treat all non-public information it holds about the Client or the Client's
account or Transactions as confidential. The Client agrees, however, that the Firm may
disclose that information to its Associates without the Client's consent, and that the Firm
and its Associates may disclose that information without the Client's consent to:
(a)

those who provide advice or other services to the Firm or act as the Firm's
agents;

(b)

anyone to whom the Firm transfers or proposes to transfer any of the Firm's
rights or duties under this Agreement;

(c)

credit reference agencies or other organisations that help the Firm and others: (i)
make credit decisions and reduce the incidence of fraud; or (ii) in the course of
carrying out identity, fraud prevention or credit control checks;

(d)

any other party where the Firm is required to do so by Applicable Regulations
or where the Firm's interests require disclosure; and/or

(e)

to any Infrastructure, regulator or government agency upon request from such
entity.

.

In the case of a joint account, the Firm and its Associates may also disclose to any of the
joint account holders information obtained by the Firm from any of the joint account
holders in relation to the account or Transactions.

22.3

Confidentiality of Firm information: The Client will treat all non-public information it
holds about the Firm and its Associates as confidential, including the terms of this
Agreement. The Firm agrees, however, that the Client may disclose that information to its
Affiliates and, where reasonably necessary, to its agents and others who provide legal or
professional advice to the Client without the Firm's consent, and that the Client and its
Affiliates may disclose that information without the Firm's consent to any party where the
Client is required to do so by Applicable Regulations or to any regulator or government
agency upon request from such entity.
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22.4

Data protection: Before providing the Firm with any information relating to identifiable
living individuals in connection with this Agreement, the Client shall provide the
following information to those individuals (except where those individuals already have
the information):
(a)

the categories of personal data that the Client is providing to the Firm;

(b)

the Firm's identity, and the fact that those individuals can contact the Firm at
cthompson@bfl.co.uk and the Firm's data protection officer at
cthompson@bfl.co.uk

(c)

that the Firm may process those individuals' personal data for the purposes of
administering and operating the Client's account and complying with Applicable
Regulations and

(d)

that this processing is permitted by applicable data protection law because it is: (i)
necessary for the purposes of the Firm's legitimate interests in pursuing the
purposes set out in paragraph (c) above (which are not overridden by prejudice to
the relevant individuals' privacy); and/or, in some cases, (ii), necessary so that the
Firm can comply with Applicable Regulations;

(e)

that the Firm may disclose the personal data of those individuals to persons in the
categories identified in clause 22.1 (Confidentiality of Client information);

(f)

that this may involve transfer of the personal data of those individuals to any
country, including countries outside the EEA, but that in those cases, except
where the relevant country has been determined to ensure an adequate level of
data protection by the European Commission or the Firm needs to make the
transfer in order to perform a contract concluded in the interests of the relevant
individual, the Firm will ensure that the transferred personal data are protected by
a data transfer agreement in the appropriate standard form approved for this
purpose by the European Commission and that further details of these transfers
and copies of these agreements are available from the Firm on request;

(g)

that the Firm will retain the personal data of those individuals for five years; and

(h)

that those individuals: (i) have rights of access to and rectification or erasure of
their personal data and to restrict or object to its processing, which they can
exercise by contacting the Firm (see paragraph (b) above); and (ii) can lodge
complaints about the Firm's processing of their personal data with the office of the
Information Commissioner (www.ico.org.uk).

23.

INFORMATION COLLECTION, FATCA AND REPORTING

23.1

Collection of information: The Client will promptly provide the Firm with any
information the Firm determines is required, permitted or desirable to enable the Firm or
any Associate of the Firm to comply with any Applicable Regulations, to respond to
requests from any Infrastructure, Intermediate Clearing Broker, other intermediate broker
or regulatory body in relation to the Client's orders or Transactions or other matters
relating to the Services (including the identity of Clients given direct access to a trading
venue by electronic means). The Client agrees to cooperate with the Firm and that any
information relevant to the enquiry may be passed to any Associate of the Firm or any
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Infrastructure, Intermediate Clearing Broker, other intermediate broker or regulatory
body as may be appropriate and the Client will update that information or data as
required by the Firm from time to time. The Client will notify the Firm in writing within
30 days of any material change in the validity of, or information contained in, any
information that the Client has previously provided to the Firm further to this clause. If
the relevant information relates to a third party (including a client of the Client for whom
the Client is providing related services), the Client will procure the third party's consent
to such disclosure.
23.2

FATCA reporting: The Firm (which for the purposes of this clause includes its
Associates and the agents and service providers of any of them) may collect, store and
process information obtained from the Client or otherwise in connection with this
Agreement and the Transactions for the purpose of complying with FATCA, including
disclosures between themselves and to governmental authorities. The Client
acknowledges that this may include transfers of information to jurisdictions which do not
have strict data protection laws, data privacy laws or banking secrecy laws. The Client
will ensure that, before it or anyone on its behalf discloses information relating to any
third party to the Firm in connection with this Agreement or the Transactions, that third
party has been provided with such information and has given such consents or waivers as
are necessary to allow the Firm to collect, store, process and disclose his, her or its
information for the purpose of complying with FATCA as described in this clause.

23.3

Other reporting: Without prejudice to any provision of this Agreement relating to
information or data or its disclosure, the Client consents to the disclosure by the Firm or
its Associates of any information or data in connection with or relating to the Client, this
Agreement and/or any Transaction (including pricing data) to the extent that the Firm
determines is required, permitted or desirable to comply with Applicable Regulations, to
respond to requests from any Infrastructure or regulatory body in relation to the Client's
orders or Transactions or to perform the Services. If the relevant information relates to a
third party (including a client of the Client for whom the Client is providing related
services), the Client will procure the third party's consent to that disclosure.

24.

VOLUNTARY TERMINATION

24.1

Termination of a Clearing Service and/or this Agreement: Either Party may terminate
any Agreed CCP Service, Additional CCP Service and/or this Agreement (and, in the
case of termination of this Agreement, the relationship between the Parties) for no reason
by giving seven days' written notice of termination to the other or the Firm may terminate
immediately on notice following an Event of Default or in accordance with clause 2.2
(Acting as a general clearing member). Without prejudice to the Firm's powers in clause
25 (Consequences of Voluntary Termination), termination of any Clearing Service or the
Agreement in accordance with this clause shall not automatically cause the Transactions
to terminate.

25.

CONSEQUENCES OF VOLUNTARY TERMINATION

25.1

Surviving terms: If the Agreement is terminated in accordance with clause 24.1
(Termination of a Clearing Service and/or this Agreement), outstanding rights and
obligations (including those relating to netting and indemnities, those relating to margin
and those created by the miscellaneous and governing law clauses) and Transactions will
survive the termination of this Agreement. Subject to the exercise of the Firm's powers
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under clause 25.2 (Additional powers on termination of the Agreement), clause 25.3
(Additional powers on termination of a Clearing Service) and clause 25.4 (Active
management), the outstanding rights and Transactions will continue to be governed by its
provisions and the supplementary terms particular to those Transactions until all
obligations have been fully performed.
25.2

Additional powers on termination of the Agreement: If this Agreement terminates in
accordance with clause 24.1 (Termination of a Clearing Service and/or this Agreement),
the Firm and, at the Firm's discretion, its Associates, will be entitled without prior notice
to the Client:
(a)

instead of returning to the Client, or accounting for, investments equivalent to
those credited to the Client's account, to pay to the Client the fair market value
of those investments at the time the Firm exercises this right;

(b)

to sell any of the Client's investments that are in the Firm's possession (or in
the possession of any nominee or third party) as the Firm may select and upon
the terms as the Firm may think fit (without being responsible for any Loss or
diminution in price) in order to realise funds sufficient to cover any amount
due from the Client;

(c)

to close out, replace or reverse any Transaction, buy, sell, borrow or lend or
enter into any other transaction (or combination of transactions) or contract,
open any new positions, or take, or refrain from taking, any other action in the
Firm's discretion to cover, reduce, hedge, manage or eliminate its risk or Loss
under or in respect of any of the Client's contracts, positions or commitments;

(d)

to treat any (or all) instructions received from the Client which have not been
effected by the Firm as having been repudiated; and/or

(e)

to transfer any outstanding Transactions to another clearing member or an
Intermediate Clearing Broker.

25.3

Additional powers on termination of a Clearing Service: If a Clearing Service
terminates in accordance with clause 24.1 (Termination of a Clearing Service and/or this
Agreement), the Firm and, at the Firm's discretion, its Associates, will be entitled in
respect of any Transactions related to such terminated Clearing Service without prior
notice to the Client to exercise the rights set out in paragraphs (c), (d) or (e) of clause
25.2 (Additional powers on termination of the Agreement) in connection with the
Transactions associated to the terminated Clearing Service.

25.4

Active management: If the Firm exercises any of its powers under clause 25.2
(Additional powers on termination of the Agreement) or clause 25.3 (Additional powers
on termination of a Clearing Service) to terminate or close out any Transactions, the Firm
shall be entitled to determine the resultant amount (if any) owed by the Firm or the Client
in relation to those Transactions. The Client agrees that, for these purposes, the Firm is
entitled to take into account any Losses realised in closing out any Firm/CCP or
Firm/ICB Transactions or settling or concluding outstanding obligations incurred by the
Firm on the Client's behalf.
The Firm's rights under this clause apply separately to each Transaction and the Firm
does not need to account for a single amount payable by the Firm or the Client in respect
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of all Transactions. Any account for payment in relation to closed-out or terminated
Transactions will not prejudice the Firm's surviving rights in relation to Transactions
which have not been closed out or terminated (including the Firm's right to charge
amounts under clause 26.4 (Charges), to demand amounts under applicable indemnities
and to make margin calls in respect of those Transactions).
25.5

Right of Retention: If this Agreement terminates in accordance with clause 24.1
(Termination of a Clearing Service and/or this Agreement), the Firm will not be obliged
to make any payment or delivery scheduled to be made by it under a Transaction or to
repay cash subject to the Client Money Rules under this Agreement to the extent that the
Firm determines that margin may be required to be posted under any relevant Rules or to
the extent that the Client owes, or may owe, obligations to the Firm.

26.

PAYMENTS, DELIVERIES AND PAYMENT NETTING

26.1

Payments, deliveries and other obligations: Unless a Liquidation Date has occurred, the
Firm will not be obliged to make any payment or delivery scheduled to be made by it
under a Transaction or to repay cash subject to the Client Money Rules or perform any
other obligation under this Agreement for as long as an Event of Default or any event
which may become (with the passage of time, the giving of notice, the making of any
determination under this Agreement, or any combination thereof) an Event of Default has
occurred and is continuing.

26.2

Withholding: The Firm may make any deduction, including a FATCA Deduction, that it
is required to make by any Applicable Regulations and any payment required in
connection with that deduction, including any payment in connection with FATCA. The
Firm will not be required to increase any payment or otherwise compensate the Client for
any payment in respect of which it makes a deduction, including a FATCA Deduction.

26.3

Gross-up: All payments under this Agreement by the Client to the Firm will be made free
of and without withholding or deduction, including on account of any taxes, duties,
assessments or governmental charges of whatsoever nature imposed, withheld or assessed
by any relevant tax authority, unless required by Applicable Regulations, in which case
the Client will pay such additional amounts as will result in the receipt by the Firm of an
amount which it would have received had no deduction or withholding been made.

26.4

Charges: The Client will pay the Firm's charges as notified by the Firm, including:
(a)

any fees, commissions or other charges charged by the Firm for the provision
of the Services (including any minimum account fee);

(b)

any taxes or duties imposed by any competent authority on any account opened
or Transaction effected by or cleared for the Client;

(c)

any fees or other charges imposed by any Infrastructure or Intermediate
Clearing Broker, or any Associate or service provider involved in the provision
of the Services or which the Firm agrees to be responsible for under a give-up
agreement;

(d)

any fines imposed by any competent authority where attributable to the Client's
conduct; and
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(e)

any other value added or other applicable taxes in respect of any of the
foregoing, including any withholding tax.

These amounts will be payable on the due date specified by the Firm or otherwise on
demand.
A copy of the Firm's current charges is enclosed and also published on the Firm’s website.
Any alteration to charges will be notified to the Client before the time of the change.
26.5

Payments: All payments to the Firm under this Agreement (other than margin) will be
made, unless otherwise agreed, in same day funds in any currency which the Firm may
specify from time to time to the bank account designated by the Firm for such purposes.

26.6

Currency conversion: If the Client provides cash to the Firm in a currency other than that
in which the Client's obligation is denominated, the Firm may (at the Client's cost)
convert the currency provided so as to satisfy the obligation to the extent possible.

26.7

Payment Netting: If "Payment Netting" is selected in the Annex in relation to a group of
Transactions (a "Payment Netting Group"), then, if on any date amounts would
otherwise be payable in the same currency in respect of one or more Transactions in a
Payment Netting Group, each Party's obligation to make payment of those amounts will
be settled by the payment by the Party with the larger aggregate obligation of an amount
equal to the excess of the larger aggregate amount over the smaller aggregate amount.

26.8

Default and Negative Interest: The Firm may charge interest on any amount due to the
Firm at the rates then charged by the Firm which are available on request. In relation to
any monies held by the Firm for the Client (including Client Money), the Firm may
charge negative interest where appropriate.

26.9

Remuneration and inducements: The Firm may, with the Client's agreement, receive
remuneration from or share charges with an Associate or with a third party in connection
with the provision of Services for the Client's account where this is designed to enhance
the quality of the service provided to the Client. The Firm will upon request disclose such
remuneration or sharing arrangements to the Client, together with the calculation
methodology used to calculate such payments.

27.

RECORDS, NOTICES AND CONTRACTUAL ARRANGEMENTS

27.1

Modification of terms: The Firm may change the terms of this Agreement immediately
upon giving written notice where required by Applicable Regulations or by giving at least
ten Business Days' written notice to the Client and any change will take effect on the date
specified in the notice. Unless otherwise agreed or required by Applicable Regulations,
an amendment will not affect any outstanding order or Transaction or any legal rights or
obligations which may already have arisen.

27.2

Notices: Unless otherwise agreed:
(a)

all notices, instructions and other communications to be given by the Firm or
the Client under this Agreement other than communications relating to the
matters referred to in paragraph (b) below will be given to the address (whether
electronic or otherwise) provided by the other Party for this purpose in the
Annex or otherwise notified by the addressee from time to time; and
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(b)

all notices and other communications to be given by the Firm or the Client
relating to close-out or termination (whether voluntary or involuntary) or
determinations of any Liquidation Amount or Cleared Set Termination Amount
will be delivered to the other party at the physical address, fax number or email
address provided by the other Party for this purpose in the Annex or otherwise
notified by the addressee from time to time.

The Client will notify the Firm of any change of the Client's address in accordance with
this clause.
27.3

Effectiveness of notices: Notices, instructions and other communications given in
accordance with clause 27.2 (Notices) will only be effective on the date indicated below
(or, if that day is not a Business Day or the notice is given after 5:00 p.m. in the place of
receipt, the immediately following Business Day):
(a)

if in writing and delivered in person or by courier, on the date it is delivered;

(b)

if by way of fax, when received in legible form;

(c)

if sent by certified or registered mail (airmail, if overseas) or the equivalent
(return receipt requested), on the date it is delivered or its delivery is attempted;

(d)

if sent by email, on the date it is delivered; and

(e)

if sent by any other electronic messaging system, on the date it is received.

27.4

Electronic communications: Instructions given to the Client via email or other electronic
means will constitute evidence of the instructions given. Communications between the
Client and the Firm will be recorded. A copy of the record will be available on request for
a period of five years and, where requested by the FCA or other relevant regulatory
authority, for a period of up to seven years.

27.5

Recording of calls: If the Client gives the Firm instructions by telephone, the Client's
conversation may be recorded. The Firm may record telephone conversations without use
of a warning tone. The records will be the Firm's sole property and accepted by the Client
as evidence of the orders or instructions given.

27.6

The Firm's records: The Firm's records, unless shown to be wrong, will be evidence of
the Client's dealings with the Firm in connection with the Services. The Client will not
object to the admission of the Firm's records as evidence in any legal proceedings on the
grounds that those records are not originals, are not in writing or are documents produced
by a computer. The Client will not rely on the Firm to comply with the Client's record
keeping obligations, although records may be made available to the Client on request.

28.

DISCLOSURES

28.1

Complaints procedure: The Firm is obliged to put in place internal procedures for
handling complaints fairly and promptly. The Client may submit a complaint to the Firm,
for example by letter, telephone, email or in person. The Firm will send the Client a
written acknowledgement of the Client's complaint promptly following receipt, enclosing
details of the Firm's complaints procedures, including when and how the Client may be
able to refer the Client's complaint to the Financial Ombudsman Service. The Client
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should contact the Firm if the Client would like further details regarding the Firm's
complaints procedures.
28.2

Investor protection schemes: The Firm is a member of the Financial Services
Compensation Scheme (the "Scheme") in the UK. The Scheme is only available to
certain types of claimants and claims. Payments to eligible claimants under the Scheme
will vary depending on the type of protected claim (for example, deposits or investments)
the claimants hold with respect to the relevant institution. Payments under the Scheme in
respect of investments are subject to a maximum payment to any eligible investor of GBP
50,000. Payments under the Scheme in respect of deposits are currently subject to a
maximum payment to any eligible depositor of GBP 85,000. Further details of the
Scheme are available on request or at the Scheme's official website at www.fscs.org.uk.

29.

MISCELLANEOUS

29.1

Single agreement: This Agreement, the particular terms applicable to each Transaction,
and all amendments to any of them shall together constitute a single agreement between
the Parties. Each Party acknowledges that all Transactions entered into on or after the
date this Agreement takes effect are entered into in reliance upon the fact that this
Agreement and all such terms constitute a single agreement.

29.2

Base Currency: For the purposes of any calculation under this Agreement, the Firm may
convert amounts denominated in any currency into the Base Currency at such rate
prevailing at the time of the calculation as the Firm reasonably selects.

29.3

Third Party Rights: This Agreement will be for the benefit of and binding upon the Firm
and the Client and their respective successors and assigns. A person who is not a party to
this Agreement has no rights under the Contracts (Rights of Third Parties) Act 1999,
except that each Associate may enforce terms which purport to confer a benefit on it in
accordance with the terms of this Agreement and the Contracts (Rights of Third Parties)
Act 1999.

29.4

Transfer: The Client will not assign, charge or otherwise transfer or purport to assign,
charge or otherwise transfer the Client's rights or obligations under this Agreement, or
any interest in this Agreement, without the Firm's prior written consent, and any
purported assignment, charge or transfer in violation of this clause will be void. The Firm
may transfer its rights and obligations under this Agreement without the Client's consent
pursuant to a consolidation or amalgamation with, or merger with or into, or transfer of
all or substantially all its assets to, another entity.

29.5

Time of essence: Time is of the essence in respect of all obligations of the Client under
this Agreement (including any Transaction).

29.6

Rights and remedies: The rights and remedies provided under this Agreement are
cumulative and not exclusive of those provided by law. The Firm will be under no
obligation to exercise any right or remedy available to it either at all or in a manner or at
a time beneficial to the Client. No failure by the Firm to exercise, or delay by the Firm in
exercising, any of the Firm's rights under this Agreement (including any Transaction) or
otherwise will operate as a waiver of those or any other rights or remedies. No single or
partial exercise of a right or remedy will prevent further exercise of that right or remedy
or the exercise of another right or remedy.
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29.7

Partial invalidity: If, at any time, any provision of this Agreement is or becomes illegal,
invalid or unenforceable in any respect under the law of any jurisdiction, neither the
legality, validity or enforceability of the remaining provisions of this Agreement, nor the
legality, validity or enforceability of those provision under the law of any other
jurisdiction will in any way be affected or impaired.

29.8

Mandatory CCP Provisions: In entering into any Transaction, each of the Firm and the
Client represents that it is aware of the Rules of the related Clearing Service and agrees to
be bound by and comply with the Mandatory CCP Provisions of the related Clearing
Service.

29.9

Counterparts: This Agreement may be executed in any number of counterparts, and this
has the same effect as if the signatures on the counterparts were on a single copy of this
Agreement.

30.

GOVERNING LAW AND JURISDICTION

30.1

Governing law: This Agreement, all Transactions and all non-contractual obligations and
other matters arising from or in connection with this Agreement and any Transaction will
be governed by and construed in accordance with English law.

30.2

Jurisdiction: Each of the Parties irrevocably:
(a)

agrees, subject to paragraph (c) below, that the courts of England and Wales
have exclusive jurisdiction to settle any dispute arising from or in connection
with this Agreement and, for that purpose, submits to the jurisdiction of the
courts of England and Wales;

(b)

waives any grounds for objection that it may otherwise have to the courts of
England and Wales settling any disputes arising from or in connection with this
Agreement and, accordingly, agrees not to contend that the courts of England
and Wales are an inappropriate or inconvenient forum or otherwise should not
exercise their jurisdiction to settle any such dispute; and

(c)

agrees that nothing in this clause 30.2 prevents the Firm from taking
proceedings in any other court with jurisdiction or, to the extent allowed by
law, from taking concurrent proceedings in more than one court.

30.3

Service of process: If the Client is situated outside England and Wales, process by which
any Proceedings in England are begun may be served on the Client by being delivered to
the address in England or Wales nominated by the Client for this purpose in the Annex.
This does not affect the Firm's right to serve process in another manner permitted by law.

30.4

Waiver of immunity and consent to enforcement: The Client irrevocably waives to the
fullest extent permitted by applicable law, with respect to the Client and its revenue and
assets (irrespective of their use or intended use), all immunity on the grounds of
sovereignty or other similar grounds from: (i) suit; (ii) jurisdiction of any courts; (iii)
relief by way of injunction, order for specific performance or for recovery of property; (iv)
attachment of assets (whether before or after judgment); and (v) execution or
enforcement of any judgment to which the Client or the Client's revenues or assets might
otherwise be entitled in any Proceedings in the courts of any jurisdiction and irrevocably
agrees that the Client will not claim any immunity in any Proceedings. The Client
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consents generally in respect of any Proceedings to the giving of any relief or the issue of
any process in connection with such Proceedings, including the making, enforcement or
execution against any property whatsoever (irrespective of its use or intended use) of any
order or judgment which may be made or given in such Proceedings.
31.

INTERPRETATION

31.1

Definitions: In this Agreement:
"Acceptable Margin" means cash and non-cash assets designated as such by the Firm
from time to time;
"Additional CCP" means any central counterparty clearing organisation agreed by the
Parties to be an Additional CCP from time to time;
"Additional CCP Service" means any central counterparty clearing service which: (i) is
accessed by the Firm through an Intermediate Clearing Broker; and (ii) relates to an
account at an Additional CCP or, where there are sub-accounts at the Additional CCP, a
sub-account at the Additional CCP;
"Additional CCP Transaction" has the meaning given to it in paragraph (a) of clause
4.2 (Additional CCP Transactions);
"Affiliate" means, in relation to the Firm or the Client (as applicable), an undertaking in
the same group;
"Agreed CCP" means any central counterparty clearing organisation specified as such in
Table A of the Annex or otherwise agreed by the Parties to be an Agreed CCP from time
to time;
"Agreed CCP Service" means any central counterparty clearing service specified as such
in Table A of the Annex or otherwise agreed by the Parties to be an Agreed CCP Service
from time to time;
"Applicable Regulations" means:
(a)

the FCA Rules or any other rules of a relevant regulatory authority (including the
Prudential Regulatory Authority) or a relevant self-regulatory organisation;

(b)

the Rules of any relevant Infrastructure;

(c)

all other applicable laws, rules, procedures, guidance, codes, standards and
regulations (including accounting rules and anti-money laundering/sanctions
legislation); and

(d)

any directions given by a governmental body, regulator or self-regulatory
organisation;

"Associate" means:
(a)

an Affiliate of the Firm;

(b)

a representative or delegate whom the Firm, or an Affiliate of the Firm, appoints;
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(c)

any sub-contractor or other service provider engaged in connection with the
Services; and/or

(d)

any other person with whom the Firm has a relationship that might reasonably be
expected to give rise to a community of interest between the Firm and such
person;

"Base Currency" means the currency specified as such in the Annex (or, if no such
currency is specified, GBP);
"Business Day" means a day which is not a Saturday or a Sunday and upon which banks
are open for business in London;
"CCP" means a central counterparty clearing organisation;
"CCP Default" has the meaning given to it in clause 16 (Termination Following a CCP
Default);
"Cleared Set Termination Amount" has the meaning given to it in clause 17 (Cleared
Set Termination Amounts);
"Cleared Transaction Set" means all Transactions in respect of which: (i) the related
Firm/CCP Transactions are cleared through the same Agreed CCP; and (ii) the related
Firm/CCP Transactions are recorded to the same account at the Agreed CCP or, where
there are sub-accounts at the Agreed CCP, the same sub-account;
"Clearing Service" means any clearing service, including an Agreed CCP Service and an
Additional CCP Service;
"Client Money" means all cash held by the Firm pursuant to the Client Money Rules;
"Client Money Distribution and Transfer Rules" means CASS 7A of the FCA's Client
Assets Sourcebook setting out the client money distribution and transfer rules;
"Client Money Rules" means CASS 7 of the FCA's Client Assets Sourcebook setting out
the client money rules;
"Credit Support Document" has the meaning given to it in paragraph (c) of clause 13.1
(Events of Default);
"Credit Support Provider" means any person who has entered into any guarantee,
hypothecation, agreement, margin or security agreement in favour of the Firm in respect
of the Client's obligations under Transactions and/or this Agreement;
"Custody Rules" means CASS 6 of the FCA's Client Assets Sourcebook setting out the
custody rules;
"Distributions" has the meaning given to it in clause 11;
"EEA" means European Economic Area;
"Equivalent Distributions" has the meaning given to it in clause 11 ;
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"Equivalent Margin" means cash and/or securities of the same type, nominal value,
description and amount as Acceptable Margin transferred by the Client to the Firm or the
Firm to the Client, as applicable, (or, if any transferred margin has been redenominated,
converted, redeemed or otherwise modified, cash and/or securities collateral of the same
type, nominal value, description and amount of the cash and/or securities into which
margin has been redenominated, converted, redeemed or otherwise modified);
"EU" means the European Union;
"EU Regulated Venue" means a regulated market, multilateral trading facility or
organised trading facility in the EU;
"Event of Default" has the meaning given to it in clause 13 (Events of Default);
"FATCA" means:
(a)

sections 1471 to 1474 of the US Internal Revenue Code or any associated
regulations;

(b)

any treaty, law or regulation of any other jurisdiction, or relating to an
intergovernmental agreement between the US and any other jurisdiction, which
(in either case) facilitates the implementation of any law or regulation referred to
in paragraph (a) above; or

(c)

any agreement pursuant to the implementation of any treaty, law or regulation
referred to in paragraph (a) or (b) above with the US Internal Revenue Service,
the US government or any governmental or taxation authority in any other
jurisdiction;

"FATCA Deduction" means a deduction or withholding from a payment under this
Agreement required by FATCA;
"FCA Rules" means the FCA's handbook of rules and guidance;
"Firm/CCP Transaction" means a transaction between the Firm and an Agreed CCP
that arises when a Transaction is cleared through the relevant Agreed CCP Service;
"Firm/ICB Transaction" has the meaning given to it in paragraph (a) of clause 4.2
(Additional CCP Transactions);
"Firm Trigger Event" has the meaning given to it in clause 15 (Termination Following a
Firm Trigger Event);
"Infrastructure" means any CCP, settlement system, trading venue or trade repository;
"Insolvency Event" means, in relation to any person:
(a)

the person commences a voluntary case or other procedure seeking or proposing
liquidation, administration, reorganisation, moratorium, or other similar relief or
the equivalent in another jurisdiction with respect to the person or the person's
debts under any insolvency, regulatory, corporate or similar law, or seeking the
appointment of a receiver, liquidator, administrator or other similar official, or the
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equivalent in another jurisdiction (each an "Insolvency Official") of the person or
any substantial part of the person's assets, or the person proposes a compromise or
composition with its creditors, or the person takes any corporate action to
authorise any of the foregoing;
(b)

an involuntary case or other procedure is commenced against the person, seeking
or proposing liquidation, administration, reorganisation or moratorium, or other
similar relief or the equivalent in another jurisdiction with respect to the person or
the person's debts under any insolvency, regulatory, corporate or similar law or
seeking the appointment of an Insolvency Official of the person or any substantial
part of the person's assets; and/or

(c)

the person is unable to pay its debts as they fall due or is bankrupt or insolvent, as
defined under any bankruptcy or insolvency law applicable to the person; or any
indebtedness of the person is not paid on the due date, or becomes capable at any
time of being declared due and payable under agreements or instruments
evidencing such indebtedness before it would otherwise have been due and
payable, or any suit, action or other proceedings relating to this Agreement are
commenced for any execution, any attachment or garnishment, or distress against,
or an encumbrancer takes possession of, the whole or any part of the person's
property, undertaking or assets (tangible and intangible);

"Intermediate Clearing Broker" or "ICB" means an entity used by the Firm to provide
clearing services in relation to an Additional CCP;
"Liquidation Amount" has the meaning given to it in clause 14 (Termination Following
an Event of Default);
"Liquidation Date" has the meaning given to it in clause 14 (Termination Following an
Event of Default);
"Loss" or "Losses" means any losses, claims, injuries, damages, judgments, interest on
judgments, assessments, taxes, imposts, levies, costs, fees, charges, expenses, amounts
paid in settlement or other liabilities (including, without limitation, legal costs, costs of
collection and any cost incurred in successfully defending against any claim), howsoever
arising;
"Mandatory CCP Provisions" means, with respect to a Clearing Service: (i) the
provisions, if any, specified as such in respect of such in the Annex (which may be by
reference to a website of the relevant CCP); or (ii) if no such provisions are specified,
each provision, if any, specified by the relevant CCP in respect of any Clearing Service
as mandatory for inclusion in the terms of transactions between clearing members of that
CCP and their respective clients (to the extent that such clients are of the same
classification for the purposes of the relevant Rules);
"Parties" means the Firm and the Client (and "Party" means either of them);
"Payment Netting Group" has the meaning given to it in clause 26.7 (Payment Netting);
"Performance Criteria" means:
(a)

the Client's credit strength, including any guarantees given;
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(b)

the Client's internal risk control systems;

(c)

the Client's intended trading strategy;

(d)

the Client's payment systems and arrangements that enable the Client to ensure a
timely transfer of assets or cash as margin, as required by the Firm in relation to
the Clearing Services the Firm provides;

(e)

the Client's systems settings and access to information that helps the Client to
respect any maximum trading limit agreed with the Firm;

(f)

any collateral provided to the Firm by the Client;

(g)

the Client's operational resources, including technological interfaces and
connectivity; and

(h)

any involvement of the Client in a breach of the rules ensuring the integrity of the
financial markets, including involvement in market abuse, financial crime or
money laundering activities,

as such list may be modified by the Firm by notice from time to time;
"Relevant Collateral Value" means, in respect of Transactions in a Cleared Transaction
Set and any date on which a Cleared Set Termination Amount is determined, an amount
equal to the Value (without applying any haircut) on that date of the Transferred Margin
Balance (assigned with a negative sign, but which may be zero);
"Reused Margin" has the meaning given to it in clause 10 (Security Interest Provisions);
"RTS 26" means Commission Delegated Regulation (EU) 2017/582 of 29 June 2016
supplementing Regulation (EU) No 600/2014 of the European Parliament and of the
Council with regard to regulatory technical standards specifying the obligation to clear
derivatives traded on regulated markets and timing of acceptance for clearing;
"Rules" means, with respect to an Infrastructure, the articles, rules, regulations,
procedures, standard terms, membership agreements, collateral addenda, notices,
guidance, policies or other such documents promulgated by the relevant Infrastructure in
respect of such Infrastructure as amended and supplemented from time to time;
"Secured Obligations" means all obligations, present or future, actual or contingent or
prospective, owing or which may become owing by the Client to the Firm under this
Agreement and all Transactions, such obligations to be calculated after the application of
any rights of netting and set-off arising under this Agreement or by operation of law;
"Security Interest Collateral" means collateral which, at any time, has been transferred
by the Client to the Firm in relation to one or more Transactions in accordance with the
Security Interest Provisions and/or the Client Money Rules and has not been returned;
"Security Interest Provisions" means the terms set out in clause 10 (Security Interest
Provisions);
"Services" has the meaning given to it in clause 2 (The Services);
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"Shortfall Amount" has the meaning given to it in clause 17 (Cleared Set Termination
Amounts);
"Title Transfer Collateral" Not applicable to retail clients
"Title Transfer Provisions" Not applicable to retail clients
"Transaction" means any transaction between the Firm and the Client for which the
Firm is providing clearing Services under this Agreement;
"transaction" means any of the following:
(a)

a contract made on a trading venue or pursuant to the Rules of a trading venue;

(b)

a contract which is subject to the Rules of an Infrastructure;

(c)

a contract which would (but for its term to maturity only) be a contract made
on, or subject to the Rules of, a trading venue and which, at the appropriate
time, is to be submitted for clearing as a contract made on, or subject to the
Rules of, an Infrastructure,

in any of cases (a), (b) and (c) being a future, option, contract for differences, spot or
forward contract of any kind in relation to any commodity, metal, financial instrument
(including any security), currency, interest rate, index or any combination thereof;
(d)

a transaction which is back-to-back with any transaction within paragraph (a),
(b) or (c) of this definition; or

(e)

any other transaction which the Firm and the Client both agree will be a
transaction;

"UK" means the United Kingdom of Great Britain and Northern Ireland;
"US" means the United States of America; and
"Value" means, with respect to margin, in the case of:
(a)

cash, the amount of the cash expressed in the Base Currency (as converted,
where relevant, in accordance with clause 29.2 (Base Currency));

(b)

securities for which prices are publicly quoted, an amount expressed in the
Base Currency and reasonably determined by the Firm as reflecting the value
of the securities, by reference where reasonably practicable to independent
price sources;

(c)

other Acceptable Margin or Equivalent Margin, an amount expressed in the
Base Currency and reasonably determined by the Firm as reflecting the value
of the Acceptable Margin or Equivalent Margin, by reference where reasonably
practicable to independent price sources; and

(d)

items that are not Acceptable Margin or otherwise permissible under clause 9.2
(Form of margin), zero for the purposes of determining the Client's compliance
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with any margin obligation, and otherwise in accordance with paragraph (a), (b)
or (c) above,
except that, for the purposes of the Firm's determination of any margin balances and
whether margin calls have been satisfied, further deductions will be made to the values
referred to in paragraphs (a), (b) and (c) above to reflect haircuts (if any).
31.2

General interpretation: In this Agreement:
(a)

31.3

a reference to:
(i)

a "clause", "Annex" or "Schedule" will be construed as a reference to,
respectively, a clause of or an annex or schedule to this Agreement, unless
the context requires otherwise;

(ii)

any statute or statutory instrument or Applicable Regulations includes any
modification, amendment, extension or re-enactment thereof, as in force
from time to time;

(iii)

a "document" or "agreement" (including this Agreement) is a reference to
that document or agreement as modified or replaced from time to time and
will be construed to include any electronic document or agreement;

(iv)

"include" will be construed to be without limitation; and

(v)

a person may refer to either a natural or legal person and includes a
reference to that person's legal personal representatives, successors and
permitted assigns and transferees;

(b)

the masculine includes the feminine and the neuter and the singular includes
the plural and vice versa as the context admits or requires;

(c)

words and phrases defined in the FCA's Rules have the same meaning in this
Agreement unless expressly defined in this Agreement; and

(d)

any power or right conferred upon the Firm may be exercised by the Firm in its
sole and absolute discretion, subject only to Applicable Regulations.

Annex and Schedules:
(a)

The clauses contained in the Annex and any attached Schedule(s) (as amended
from time to time) will apply.

(b)

The Firm may from time to time send to the Client further Schedules in respect
of trading venues or Transactions or other matters. In the event of any conflict
between the clauses of any Schedule and this Agreement or any Schedule and
the Annex, the clauses of the Schedule will prevail. The fact that a clause is or
is not specifically included in a Schedule in respect of one trading venue or
Transaction will not preclude a similar clause being expressed or implied in
relation to any other trading venue or Transaction. The Firm may amend
existing Schedules by giving notice to the Client in advance.
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31.4

Headings: Headings are for ease of reference only and do not form part of this
Agreement.
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ANNEX
1.

Additional Services

2.

Termination and Netting

3.

Not applicable

Automatic Termination:

Upon the occurance of a Bankruptcy Default.

Payment Netting:

Not applicable.

Base Currency
Base Currency:

4.

5.

GBP will be the base currency unless otherwise agreed.

Margin
Margin Election:
(as per clause 9.3)

As specified in Table A in respect of each Agreed CCP
Service

Excess Margin Posting:

As may be agreed between the Firm and the Client from
time to time

Capacity
You will only contract with us in a principal capacity and you will accordingly be liable
and remain liable to us on, and beneficially entitled to, each Transaction entered under
this Agreement.
Where you notify us that you are acting as a Trustee or where you sign as Trustee or are
de facto acting as a Trustee the Trustee Annex will apply.
Where you are undertaking Transactions that are cleared at an Authorised or Recognised
CCP and we are acting as a direct clearing member of that CCP for you in accordance
with European Markets Infrastructure Regulation (“EMIR”) then the FIA Europe
Clearing Module will apply.

6.

Address for Notices
The respective details for notices to the Firm and the Client are as follows:
The Firm's Details
For the purposes of clause 27.2(a) (notices other than those relating to close-out,
termination or determinations of any Liquidation Amount or Cleared Set Termination
Amount):
Address:

Jackson House 18 Savile Row London W1S 3PW

Email address:

cthompson@bfl.co.uk
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Attention:

Chris Thompson

For the purposes of clause 27.2(b) (notices relating to close-out, termination or
determinations of any Liquidation Amount or Cleared Set Termination Amount):
Name:

Chris Thompson

Address:

Jackson House 18 Savile Row London W1S 3PW

Email address:

cthompson@bfl.co.uk

Other contact details:
Telephone no:

44 02077584777

The Client's Details
For the purposes of clause 27.2(a) (notices other than those relating to close-out,
termination or determinations of any Liquidation Amount or Cleared Set Termination
Amount):
Address:

[●]

Email address:

[●]

Attention:

[●]

For the purposes of clause 27.2(b) (notices relating to close-out, termination or
determinations of any Liquidation Amount or Cleared Set Termination Amount):
Name:

[●]

Address:

[●]

[Fax no:

[●]]

[Email address:

[●]]

Other contact details:

7.

Telephone no:

[●]

Fax no:

[●]

Service of Process
The indemnity in clause 21.6 (Indemnity) shall be extended to cover any Losses which
the Firm or its Associates may incur or be subjected to from time to time as a result of the
failure of the Client to appoint or maintain an agent to accept service of process on its
behalf in England and Wales.
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EXECUTION SCHEDULE
The Client should address any further queries to the Firm as soon as possible.
The Client should complete and sign this Schedule and return one signed copy to the Firm.
All joint account holders must sign. All trustees must sign. A company should arrange for this
Agreement to be executed in accordance with applicable law.
A

Agreement (all customers)
The Client has read, understood and agrees to the clauses set out in this Agreement. As a
representative of the Client, I confirm that I have full power and authority to enter into
this Agreement.
Executed for and on behalf of .........................................name of company
By:
Signed:………………………..

Signed:………………………..

name ………………………..

name ………………………..

title

title

………………………..

………………………..

In the presence of:
Include details of witness where required
B

By signing above, the Client hereby agrees and acknowledges that:
(i)

the Firm may execute an order on the Client's behalf outside a trading
venue (including an EU Regulated Venue);

(ii)

the Firm may place the Client's monies in a qualifying money market fund;

(iii)

in the case of a limit order in shares admitted to trading on a regulated
market or traded on a regulated market, multilateral trading facility or
organised trading facility which is not immediately executed, the Firm is
not bound to facilitate the earliest possible execution of that order by
making it public in an easily accessible manner;

(iv)

the Firm may enter into arrangements for securities financing transactions
in respect of financial instruments held by the Firm on the Client's behalf
or otherwise use such financial instruments for the Firm's own account or
the account of another client;

(v)

the Firm may enter into arrangements for securities financing transactions
in respect of financial instruments held by the Firm on the Client's behalf
in an omnibus account held by a third party, or otherwise use financial
instruments held in such an account for the Firm's own account or for the
account of another client; and
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(vi)

the Firm may deposit financial instruments held on the Client's behalf with
a third party in a third country that does not regulate the holding and
safekeeping of financial instruments for the account of another person;
and
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